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MOTION FOR RECONSIDERATION
Petitioner Trade Union Congress of the Philippines (TUCP) respectfully moves for reconsideration of the Decision dated July 02, 2010 rendered by the NWPC in this case, copy thereof received on July 09, 2010 which affirmed Wage Order No. NCR-15 dated 16 June 2010 issued by the National Capital Region Tripartite Wages and Productivity Board (NCR TWPB) granting a P22 increase in minimum wages for non-agricultural, agricultural, Private Hospitals with bed capacity of 100 bed less, retail/service establishments employing 15 workers or less, and manufacturing establishments regularly employing less than 10 workers in the NCR, and the exemption granted to Establishments with Total Assets of 3 Million and Less.
Petitioner maintains that: 

1. THE RTWPB-NCR COMMITTED GRAVE ABUSE OF DISCRETION IN ISSUING WAGE ORDER NO. NCR-15
2. WAGE ORDER NO. NCR GROSSLY DISREGARDED THE SPIRIT AND INTENT OF R.A. 6727.

3. WAGE ORDER NO. NCR-15 IS CONTRARY TO LAW FOR THE INCLUSION OF ESTABLISHMENTS WITH TOTAL ASSETS OF P3M, NOT BEING ONE OF THOSE  MENTIONED IN THE GUIDELINES

NWPC erred in finding “no merit in favoring the appeal”. 

“[T]he Commission finds that the Board did not commit any abuse of discretion when it issued the assailed Wage Order. The Board, before issuing the Wage Order, conducted sectoral consultations and public hearing and caused the publication of the Wage Order as required under R.A. 6727 and the Amended Rules of Procedure on Minimum Wage Fixing.  Clearly, the Board followed the substantive and procedural due process in the issuance of the Wage Order under review.”
“[T]he Commission is convinced that Wage Order No. NCR-15 did not disregard the intent and spirit of R. A. 6727. As culled from the records of the case, the decision on the basic wage increase of P22.00 per day was arrived at only after the Board made a factual determination on the amount of wage increase based on the results of the series of public consultations and public hearing participated by the different sectors, and the  review and study of prevailing economic conditions in the NCR such as: wage adjustment vis-à-vis the consumer price index; inflation rate; minimum wage compliance; retrenchments; lay offs and closures; unemployment rate; gross domestic product and other socio-economic indicators provided by the Department of Trade and Industry (DTI), National Economic Development Authority (NEDA)  and Bureau of Labor and Employment Statistics (BLES) of the Department of Labor and Employment.”  

NWPC is preaching to the choir when it said that “[l]iving wage should be used within the context of family income.  In the Executive Summary of Development of Methodology for Estimating the Living Wage, it was stated that “Thus, caution should be exercised on its use, particularly as standard or base line data for adjusting minimum wage because of possible economic dislocation especially to small and medium enterprises  x x x.”

The Petitioner did not propose to increase minimum wages to the level of the living wage. In fact, “[p]etitioner does not suggest to this Honorable Commission that the NCR RTWPB grant an increase that will bring minimum wages to P871 a day.  It proposes only that the minimum wage rates in the region should at least be at par with the increasing cost of living.  Petitioner supports the principle that minimum wage rates, as emphasized in RA 6727, should be as “nearly adequate as is economically feasible to maintain the minimum standards if living.”  

“The petitioner had proposed to increase minimum wages in NCR by P75.00, to bring the minimum wage level to P457.  This rate would not bring the purchasing power of workers at par with increasing cost of living, nor would this secure the Constitutional mandate for living wages. It is an initiative only to recoup the purchasing power lost due to spiraling prices of commodities and utilities and to forestall immediate future declines in real wages.”
NWPC erred in believing that the TUCP petition for a P75 across-the-board wage increase would bring wages to the level of living wage. 
NWPC erred in upholding RTWPB-NCR Wage Order No. 15 which did not conform with “the standard set by the NCR RTWPB (and other RTWPBs), and which this very same Commission has affirmed in a number of rounds of Wage Orders, of granting at least an amount sufficient to recover the purchasing power of wages lost starting from the latest Wage Order PLUS an amount sufficient to cover some anticipated increase in prices in the coming months. The NCR RTWPB has set this standard, and given the intensity of price increases now taking place, it should have granted an increase higher than the P22 it had.”
“The P22 granted merely restored purchasing power to the level of May 2008 when the immediate past Wage Order was issued.”
“The P22 granted did not provide any anticipatory increase in wages for inflation sure to rise unto December 2010.”
“The P22 granted did not provide for any increase in real wages, which is equivalent to the RA 6727 criteria of moving towards equity in income and wealth.”
NWPC erred in maintaining that “the Board in determining the P22.00 wage increase under Wage Order No. NCR-15, considered not only the socio-economic indicators at that time but also the BSP projected inflation rate until December 2010.” 

A straightforward computation of the wage-increase implication of the increase in prices from May 2008 (when RTWPB-NCR Wage Order No. 14 was promulgated) shows; 
The minimum wage in NCR in May 2008 was 



P382.00
Prices increase 1.065 times between May 2008 and April 2010
   (164.6 (CPI in 4/10) / 154.6 (CPI in 5/08) = 1.065 times)


The minimum wage in NCR by May 2010 should be 


  406.03
   (P382 x 1.065)
Therefore, the restorative wage increase to May 2010 should be 
   24.00
Anticipatory wage increase between May 2010 to December 2010
   should be another 5% (406 x 0.05)




    20.30
Therefore, the restorative plus anticipatory wage increase 

from May 2008 to December 2010 should be 


    44.33
It is clear from the above straightforward computations that RTWPB-NCR and NWPC made erroneous computations. 
It is one thing to justify amounts on the basis of inputs from various sources. It is another thing when RTWPB-NCR and NWPC make errors in computations, and therefore made erroneous decisions. 
NWPC erred in “consistently ruling in previous appeals that unless it finds arbitrariness and/or whimsical exercise of the power of the Board, its factual determination in the issuance of wage orders, including the amount and form of wage increase, is generally accorded respect.”

NWPC, by these erroneous decisions, effectively takes away its power under Article 121 (d) of the Labor Code as amended “[t]o review regional wage levels set by the Regional Tripartite Wages and Productivity Boards to determine if these are in accordance with prescribed guidelines and national development plans”.

NWPC erred when it held that “we do not see any arbitrariness on the part of the Board when it granted the P22.00 wage increase. On the contrary, its decision was anchored on its assessment of the prevailing socio-economic indicators in the region.”  
The NWPC argument that, “in increasing the minimum wage, the Board ensured that this would be within the framework of the national economic and social development program. It took into account that in the NCR, 98.7% of the business establishments are micro, small and medium establishments (MSMEs). MSME sector as a backbone of Philippine economy could be a significant engine for growth and a more equitable distribution of income and resources” -- is of no moment, as RTWPB-NCR Wage Orders have consistently excluded retail/service establishments employing not more than ten (10) workers, precisely those establishments whose workers require special protection. 

NWPC erred in mentioning that “the Labor and Management Sectors are both represented in all the Regional Tripartite Wages and Productivity Boards including the NCR Board to protect their own sectors’ interest”. This representation, given the huge influence exerted by government on various sectors, is not by itself sufficient to prevent arbitrariness on the part of Regional Boards. 


NWPC erred in finding no “contrariety of Wage Order No. NCR-15 to law as the exemptible category Establishments with Total Assets of 3 Million and Less is not a new category, the same having included even under Wage Order Nos. NCR-10, 11, 12, 13, and 14.”


NWPC erred in the “decisions dated 27 June 2008 (W.O. No. NCR-14) and 19 September 2007 (Wage Order No. NCR-13) on the appeals filed by TUCP”, which declared and ruled that this category is not a new category, the same having been considered and affirmed in the previous Wage Orders.
NWPC erred in going against Section 8 of RA 9178 otherwise known as the Barangay Micro Business Enterprises Act (BMBEs) which expressed the intention of Congress (which delegated its wage-fixing power to the RTWPBs) to exempt from coverage of minimum wages only those BMBEs which have prior registration with local government units.

The RTWPBs and NWPC cannot go beyond the parameters set by Congress. The RTWPBs and NWPC cannot go beyond powers delegated to them by Congress. 
RTWPB-NCR and NWPC obstinately goes beyond a Congress exemption which requires fulfilling certain requirements, in this case a Certificate of Authority for BMBEs.

If Congress, with its RA 9178, meant every single establishment “whose total assets, including those arising from loans, but exclusive of the land on which the particular entity’s office, plant and equipment are situated, are not more than three (3) million pesos (P3,000,000.00)” to be subject to exemption from minimum wages, it would have said so.

This exemption beyond a Congress intent is an abuse of delegated authority. 
RTWPB-NCR and NWPC, in insisting that non-registered BMBEs are exempt from Wage Orders exempts “about 98.7% of the total establishments in the region (199,667) employing 36% of the formal labor force.”

RTWPB-NCR and NWPC perversely continues to exempt the overwhelming majority of enterprises in NCR from the coverage of Wage Orders. 
That “[t]he exemption under Wage Order No. NCR 15 is not automatic as the applicants have to apply and submit the required documents”, is of no moment. An exemption going beyond what Congress had mandated under RA No. 9178 is null and void. 
NWPC erred in maintaining that “[s]aid Wage Order was submitted for review to and affirmed by the Commission on 15 June 2010.” 

The amended Guidelines on exemption allow any Board to include other exemptible categories outside of the list below, such inclusions would require, quoting the last paragraph of Section 2 of NWPC Guidelines No. 02, Series of 2007:  

Section 2 of NWPC Guidelines No. 02, Series of 2007, allow any Board to include other exemptible categories outside of the following:

1. Distressed establishments 

2. New business enterprises (NBEs)

3. Retail/Service establishments employing not more than ten (10) workers

4. Establishments adversely affected by natural calamities

However, “[a]ny Board may seek the inclusion of other exemptible categories outside of the abovementioned list, subject to the (a) submission of a strong justification for the proposed category; and (b) prior review and approval of the Commission”.

These two important requirements have not been complied with by the Board in the issuance of this Wage Order. 

NWPC prevaricated when it makes it appear that the “Board submitted to the Commission justification for the inclusion of Establishment with total assets of 3Million and less.” RTWPB-NCR submitted its justification for the assailed exemption only when expressly asked by the NWPC. NWPC for its part did not make a review and approval of the assailed exemption prior to the Wage Order. 

The additional category did not go through the “prior review and approval of the Commission”.  The letter and intent of this requirement, as exposed in long deliberations by the NWPC on the Guidelines, is clear.  NCR RTWPB DID NOT submit the proposed category in addition to those in the NWPC guidelines to the “prior review and approval of the Commission”, thus rendering the inclusion of this category, which is not in the list of exemptible categories prescribed in the Guidelines, null and void.

That the NWPC approved this particular category as exemptible in various appeals despite nonconformity with NWPC’s own rules and guidelines is in the least improper. NWPC discussions intended that such practice of submitting justification for additional categories outside the list of exemptible categories in the guidelines will not be tolerated in the future.
The NCR RTWPB went beyond its mandate and has, in fact, violated RA 6727 and its implementing rules and regulations, and its Guidelines on exemption in including this category in Section 8.3 in NCR Wage Order No. 15.

Petitioner calls upon NWPC to declare illegal said provision of Section 8.3 of NCR Wage Order No. 15.

P R A Y E R

WHEREFORE, premises considered, petitioner movant/appellant respectfully prays that the NWPC Decision dated July 02, 2010 be reconsidered; that a new Decision be rendered granting TUCP’s appeal dated June 25, 2010; and a new Wage Order be issued increasing the minimum wage in the NCR by P75 per day across-the-board to conform to the mandate and spirit of RA 6727.


Petitioner further prays that Section 8.3 of NCR Wage Order No. 15 be stricken out for being contrary to law, the Rules and the NWPC Guidelines on exemption and for failure of RTWPB-NCR to comply with NWPC guidelines on exemptions.


The petitioner further prays for such other relief deemed just and equitable under the circumstances.

Quezon City for Manila, Philippines, 30 July 2010. 

DEMOCRITO T. MENDOZA
VERIFICATION/ AFFIDAVIT OF NON – FORUM SHOPPING

I, DEMOCRITO T. MENDOZA, Filipino, of legal age, married with office address at TUCP – PGEA Compound, Maharlika Avenue corner Masaya Street,  Diliman, Quezon City, after having duly sworn into accordance with law, do hereby depose and state:

1. That I am the President of the Trade Union Congress of the Philippines, petitioner in the above-entitled case; 

2. That I caused the preparation of the foregoing Motion for Reconsideration;

3. That the allegation stated therein are true and correct of my own personal knowledge; and

4. That there is no pending case of similar nature filed by petitioner in any Court, quasi-judicial body, or any agency of the government pertaining to the same subject matter, cause, issues and/or facts.

IN WITNESS HEREOF, I hereby affixed my signature this 30 July 2010 at Quezon City, Philippines.
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